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Statement of the Case

Raymond P. Green, Administrative Law Judge. I heard these consolidated cases on 
November 28, 29 and 30, 2012 and January 2 and 3, 2013.  The Petition in 04-RC-086261 was 
filed on July 30, 2012. On August 8, 2012, the Regional Director approved a Stipulated Election 
Agreement pursuant to which an election was held on September 7, 2012.  The Tally of ballots 
showed that of about 229 eligible voters, 108 cast votes for the Union, 106 cast ballots against 
representation and three persons cast challenged ballots.  The challenged voters were John 
DiTore, Ben Sahijwana and Scott Hillman and these challenges were determinative of the 
outcome of the election.  

The Union also filed Objections to the election and these alleged as follows: 

1. That on or about July 31, 2012 the Employer falsely accused an employee of using 
company property to make union flyers and told her that she could not leave them on cafeteria 
tables. 

2. That on or about August 2, 2012, the Employer told employees that there would be no 
wage increases or promotions until the union matter was resolved. 

3. That during the course of the election, employee Debbie Lester left a stack of anti-
union t-shirts on a table within the polling areas.

4. That on or about August 13, 2012, the Employer engaged in surveillance of union 
supporter Donald Deputy in the parking lot. 
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5. That during the election, Laura McCarthy, a non-unit employee, stood in the doorway 
to the voting room and urged voters to vote no while wearing a red shirt with the word “NO” in 
large black letters and wearing a button having a union buster logo on it. 

The unfair labor practice charge in 4-CA-86325 was filed by the Union on July 31, 2012 
and the charge in 4-CA-87233 was filed on August 14, 2012.  A Consolidated Complaint was 
issued on October 22, 2012. This alleged as follows: 

1. That on or about July 11 and 25, 2012, the Respondent implemented and enforced a 
new policy prohibiting employees from discussing the Union in work areas. 

2. That on or about July 18, 2012, the Respondent by Dorsey and Newman, interrogated 

employees about their union sympathies. 1

3. That on or about July 31, 2012, the Respondent by Roman Young, a supervisor, 
prohibited an employee from making copies of pro-union flyers using company copy machines 
and told the employee to hand them out instead of placing them on a cafeteria  table. 

4. That on or about August 2, 2012, the Respondent by Anthony Ganci, a supervisor, 
told employees that they would not receive promotions or wage increases until the union matter 
was resolved. 

On the entire record, including my observation of the demeanor of the witnesses, and 
after considering the briefs filed, I make the following 

Findings and Conclusions

I. Jurisdiction

It is admitted and I find that the Respondent is an employer engaged in commerce within 
the meaning of Section 2(1), (6) and (7) of the Act.  I also find that the Union is a labor 
organization within the meaning of Section 2(5) of the Act. 

II. The Challenged Ballots

The employer is a multi-national enterprise, with its headquarters in Paris, France.  The 
facility involved in the present case is located in Exton, Pennsylvania where it is engaged in the 
manufacture of credit cards, debit cards, smart cards, governmental identifications, (for the 
United States and foreign governments), and related products.  This is not simply a printing 
operation. Rather, the creation of these types of cards is a high tech operation involving, inter 
alia, the embedding of data, holograms and other security devices into these types of cards and 
identification products.  

The Stipulated Election Agreement defined the appropriate collective bargaining unit 
essentially by describing employees in various departments instead of defining employees by 
job title or job descriptions.  The unit was defined as follows: 

                                                
1 At the hearing the General Counsel withdrew one of the interrogation allegations.
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Included: All full-time employees employed by the Employer in litho printing, 
finishing card and sheet, ink, facilities janitorial, card auditing plastics, pre-press 
composition, QC [quality control], smart card embedding, screen making, screen 
printing, production expeditor, quality systems analyst, warehouse plastic, 
customer service manufacturing and maintenance departments at its facility 
located at 523 James Hance Court, Exton, Pennsylvania. 

Excluded: All other employees, temporary and seasonal employees, confidential 
employees, guards and supervisors as defined in the Act. 

It should be noted that although the Employer utilizes leads in many of its departments, 
the evidence is that the parties intended to include them in the bargaining unit.  Indeed, one of 
the employee organizers for the Union, (Richard Crabtree) was a lead in the Production 
department.  He also acted as the Union’s observer at the election. 

I also note that that all of the employees who voted in the election, (except for DiTore 
and Sahijwana), were hourly paid workers, most of whom were paid in the range of from $8.28 
per hour to a maximum of $36.55 per hour. 2 In the case of Scott Hillman, he was, until 2012, 
paid on a salary basis but was thereafter changed to an hourly employee. 

A. Scott Hillman

Mr. Hillman’s title is Strategic Account Manager,  He works under the supervision of 
Dave Domsohn, the manager of Client Service Manufacturing.  Also in his department are 
seven other employees who have titles of client service representatives.  All of these 
employees, (who like Hillman are hourly paid), 3 are responsible for making sure that customer 
orders are processed from the time they come in to the time they go out.  The only difference 
between Hillman and the other account representatives is that he is responsible for the largest 
account, that being American Express.  Almost all of their work is done in the second floor 
offices and basically involves tracking the customers’ orders from beginning to end.  

The Stipulated Election Agreement specifically includes employees in the customer 
service manufacturing department and other than Hillman, the other client representatives all 
voted in the election without challenge.  In my opinion, Hillman’s job, despite the nomenclature 
of manager, is essentially the same as the other persons in this department. There was no 
evidence that he exercised either managerial or supervisory authority. Therefore, I conclude that 
he was an eligible voter.  

B. John DiTore and Ben Sahijwana

Both of these gentlemen are persons with engineering degrees who, in my opinion, do 
jobs that require the independent use of the skills and advanced knowledge, acquired through 
their engineering education and work histories.  They are employed in the Company’s quality 

                                                
2 This means that these employees are considered to be covered by the Fair Labor Standards Act 

and are entitled to overtime for work over 40 hours per week.  It also means that the Employer keeps 
track of their time.  Salaried employees are those who are paid on a bi-weekly basis irrespective of the 
amount of time that they work during a given week. The salaried employees at Oberthur include 
managers, supervisors and engineers.

3 The evidence indicates that that people in this department are paid in the range of $14.18 per hour 
to $28.93 per hour.  Hillman is the highest paid of these employees.
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control department under the supervision of Joe Blossic who also has an engineering degree.  
In the latter regard, Blossic testified that although he does supervisory functions instead of 
engineering tasks, his background in engineering enables him to understand what DiTore and 
Sahijwana are doing.  In addition to these two employees, the quality control department 
employs a relatively small group of hourly paid employees who receive much less compensation 
than either DiTore or Sahijwana.  They are individuals who have high school degrees. 

Both DiTore and Sahijwana are paid on an salaried basis.  All of the other employees 
whom the Union and the Employer agreed were eligible to vote, are paid on an hourly basis  
and are subject to the wage and hour provisions of the Fair Labor Standards Act. 

The Company has an Engineering Department but neither DiTore nor Sahijwana are 
assigned to it.  The people employed in the Engineering Department were not included in the 
voter eligibility list and did not vote.  Although not either explicitly included or excluded from the 
Stipulated Election Agreement’s voting unit, I think that it would be reasonable to assume that 
both parties implicitly understood that engineers in the Engineering Department should be 
considered professional employees who, as a matter of law, would not be permitted to be 
included in the unit, except as a result of a self-determination election.  Sonotone, 90 NLRB 
1236, 1241-1242 (1950)

John DiTore was hired as a “Lean Engineer.”  In this respect, the description for the job 
is that it requires a B.S. degree in Engineering.  In addition to holding a degree in mechanical 
engineering, DiTore has a Master’s of Business Administration and a Master’s of Science 
degree from Temple University. Also, he has taken specific courses in lean manufacturing in 
conjunction with a previous employer.  The testimony shows that lean engineering is a 
subspecialty in engineering and that it involves the use of science, engineering and applied 
mathematics to configure a work place and the flow of work so as to reduce waste, human 
exertion and to maximize the production of goods and services.  As testified to by Mr. DiTore 
and Blossic, he is responsible for taking on ad hoc projects and applying his knowledge and 
skills to assemble teams of employees to analyze manufacturing processes and problems.  

Mr. DiTore was hired at a salary of $72,000 which is substantially higher than any of the 
other employees who both sides agreed were in the voting unit.  In 2009, he received a bonus 
of $800 which is the type of bonus only given to managerial employees.  In 2010, DiTore 
received a merit increase that brought his annual salary to $73,098.  He received another raise 
in 2011 and a discretionary bonus in 2012 that is paid only to managerial employees. His 2011 
evaluation was done on the form used for managers and professionals and his position was 
listed as a “process improvement manager.” 

In 2008, Ben Sahijwana was hired for the position of Quality Engineer at a salary of 
$65,000 per year. 4 Like DiTore, he is considered as and is treated by the Company as being 
exempt from FLSA wage and hour requirements.  Sahijwana has a college degree from India 
and a Bachelor’s degree in engineering from Florida Institute of Technology.  He has a Master’s 
degree in engineering from Villanova University and an MBA from Widener University. Finally, 
he has a six sigma green belt, which as far as I understand is a type of certification from a 
course or courses in manufacturing quality standards.  

                                                
4 A prerequisite for obtaining the job was that the applicant needed, at a minimum, to have a Bachelor 

of Science degree with knowledge of statistics and statistical process control.  
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Based on the testimony, it seems to me that Mr. Sahijwana is responsible for 
determining the cause and cure for items that come out as defects.  This is not simply a matter 
of reaching into a conveyer line and removing and discarding those items with imperfections.  
Rather, this is a process, whereby Sahijwana is responsible for determining the cause of a 
defect and the means by which the defect can be corrected and prevented in the future.  As he 
testified, this requires his utilization of various scientific and/or engineering skills including 
pressure and temperature analysis.  It also requires that he have knowledge of and understand 
the materials that are used by the Company to manufacture its items, such as inks and plastics.  
Although Sahijwana does work with some of the other employees in the Quality Control 
Department, his function involves a level of advanced knowledge and independent judgment 
which is, in part, a product of his educational background. The evidence shows that he will meet 
suppliers to determine the cause of a problem and sometimes visit their factories in an effort to 
find out the cause of a defect. Additionally, he will communicate with the Company’s customers 
about manufacturing issues. 

In 2010, Sahijwana received a 1.5% merit increase and in 2011, he received a 1% merit 
increase. His current salary is $67,967 per year. 

Whereas DiTore is principally concerned with how to make the manufacturing process 
itself more efficient, Sahijwana’s job is to make sure that the products once manufactured are 
done so without defects and that they meet appropriate standards. 

In my opinion, both of these employees should be classified as professional employees 
within the meaning of Section 2(12) of the Act. Their work is, in my opinion, predominantly 
intellectual and varied as opposed to being routine or standardized. In Westinghouse Electric 
Corp., 163 NLRB 723, 725-726 (1967), the Board concluded that the duties and responsibilities 
performed by a group of engineers was essentially professional in nature. The Board noted that 
the performance of such work required a high degree of technical competence and the use of 
independent judgment with respect to matters of importance to the employer's financial and 
other managerial interests, and that "such characteristics are typical of the work which Section 
2(12)… defines as 'professional' work." 5

Having concluded that DiTore and Sahijwana are professional employees within the 
meaning of the Section 2(12) of the Act, they cannot, in the absence of a Sonotone election,  be 
included in the stipulated unit as a matter of law.6 Moreover, even the Board concluded that 
their jobs did not meet the criteria of Section 2(12), I would still conclude that because of their 
positions within the Company that they do not share a community of interest with the employees 
in the Stipulated voting unit and therefore were ineligible to vote. 

III. Alleged Unfair Labor Practices

a. No Solicitation Admonitions

                                                
5 Other Board cases where engineering employees were construed to be professionals would include 

Chrysler Corp., 154 NLRB 352 (1965) (manufacturing engineers held to be professionals); and Ryan 
Aeronautical Co., 132 NLRB 1160 (1961) (various types of engineers held to be professional employees).
Cf. A. A. Mathews Associates, 200 NLRB 250 (1972) where engineer-inspectors as opposed to engineers 
were held to be non-professional employees.

6 In Pontiac Osteopathic Hospital, 327 NLRB 1172 (1999), the Board held that were it has sufficient 
information to put it on notice that there is an issue regarding the professional status of an  employee, it 
must make its own inquiry and cannot rely on the failure of the parties to raise the issue. 
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The Union commences its campaign in or about the Spring of 2012 and it filed a Petition 
for an election on July 30, 2012.  Even before the Petition was filed, the Employer commenced 
its own campaign in July 2012. This consisted of meetings, videos and written materials by 
which the Company communicated its position regarding unionization. 

On or about July 25, 2012, a group of employees consisting of Kevin Connaghan, Scott 
Grove, Harvey Werstler and Jerry Thompson were talking on the plant floor about a flyer that 
the Company had just put out in response to a union flyer. 

Soon thereafter, employees Connaghan and Grove were summoned to Belcher’s office. 
According to Connaghan, Belcher said that they could not talk about union matters on the plant 
floor; that they could only talk about it on breaks or in the parking lot.  Scott Grove testified that 
Belcher said that he had gotten complaints about them talking about the Union and that they 
should not speak about the Union on the plant floor. 

Werstler testified that he and Thompson were also called over by Bechler who told them 
that they had to refrain from talking about the Union on the plant floor. 

Linda Thompson, another employee testified that on an occasion in late July or early 
August, 2012, Belcher told employees in the tacking/lamination area that they should not 
discuss the Union in their work space or on the work floor; that they should discuss the Union 
outside the SMAK doors, which are doors setting off the Company’s secured space from its 
more public areas. She testified that Belcher told the employees that if they wanted to discuss 
the Union they should do so in the locker area hallway, in the cafeteria or outside the plant.  
Thompson testified that Belcher repeated these or substantially similar comments to her on two 
other occasions in August 2012.

Finally employee Efrain Marrero testified that in early July at a departmental meeting for 
about 12 to 13 first shift employees, supervisor Anthon Ganci told them that “he didn’t want any 
outside distractions coming in and onto the floor.”

In an affidavit given by Belcher, he states that at a meeting of about 26 third shift 
employees that he told them: 

I did tell employees during a production huddle in approximately June 2012 (I do 
not know the exact date) that I was instructed by the company to tell them that 
discussions about the Union or organizing had to take place in common areas, 
not work areas, so that production was not affected.  I specified the common 
areas as the break room, parking area, bulletin board area, and the hallway.  
Present for this comment were all of the employees under my supervisor. 

Since the admission by Belcher is consistent with the corroborative testimony of the 
General Counsel’s witness, I am going to credit their testimony. 

Based on the credited testimony, I find that Belcher told employees that they could not 
talk about the Union to other employees except in areas other than the work floor or on non-
work time. This restriction was, in my opinion, overly broad and would prohibit employees from 
talking about the Union at times and places which would not interfere with either their own work 
or the work of others.  The evidence shows that the Company did not have any pre-existing rule 
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about solicitations and permitted employees to talk while working.7 Since Belcher’s instructions 
to employees were directed only at discussion about the Union, it must be concluded that this 
was improper under Section 8(a)(1) of the Act. Austal USA, LLC, 356 NLRB No. 65 slip opinion 
at page 39, (2010);  Southwest Gas Corp., 283 NLRB 543 (1987); Marathon Letourneau Co. v 
NLRB 699 F2.d 248 (5th Cir., 1983); Lawson Co., 267 NLRB 463 (1983).  

b. Alleged interrogation

The General Counsel offered testimony by Robert Thompson that in mid-July, before 
coming out as an active union supporter, Nicole Dorsey a lead employee said that she wanted 
to ask him a question that he didn’t have to answer, but she wanted to know how he thought 
about the Union.  He testified that responded that although he thought that the Company would 
run better with a union, he was up in the air and hadn’t decided how to vote.  

Efrain Marrero testified that in June 2012, before he started advertising his union 
support, Alex Newman, another lead employee, asked if he was supporting the Union.  Marrero 
responded affirmatively. 

The parties agree that lead employees are not supervisors as defined in the Act. The 
Union and the Company also agreed that lead employees were eligible to vote in the election.  
There is no evidence that lead employees were ever instructed or authorized to speak for 
management during the election campaign. Indeed, one of the leads was an active union 
supporter and acted as the Union’s observer at the election. 

Having agreed that lead employees should be eligible to vote, it is reasonable to assume 
that both the Union and the Company had expectations that these leads would talk to other 
employees about the pros and cons of unionization and that, being part of the voting unit, would 
ask other employees what they thought about the Union.  

Given the circumstances described above I do not conclude that these alleged 
interrogations should be deemed to be coercive under Rossmore House, 269 NLRB 1176 
(1984) affd. 760 F.2d 1006 (9th Cir. 1985).  I therefore recommend that these allegations of the 
Complaint be dismissed. 

c. Allegation that Respondent prohibited an employee from using
a copy machine to copy union literature and prohibited 

her from distributing them in the cafeteria.

Sandra Smith, a union supporter, testified that on July 31, 2012, at the beginning of her 
shift, she used a company copying machine in the press room to make copies of some union 
literature which she later put on tables in the cafeteria.  

Shortly thereafter, Smith was called to the office of supervisor Roman Young who told 
her that she was not allowed to make copies of “this” on company property. He made the 
statement while holding up a union flyer.  She denied that she made the copies that he showed 
her asserting that she did not even know how to make color copies. She testified that he then 
told her that the company preferred that she distribute union flyers by hand.  Her understanding 
of this was that he was telling her that she should not leave union flyers on tables in the 

                                                
7 At most, a supervisor may have told employees on occasion that they were talking too much and 

that they should be paying more attention to their work.
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cafeteria.  In her affidavit, Smith acknowledged that Young did not tell her that she could not 
hand out union literature in the cafeteria; only that he preferred that she not do it.” 

There is no evidence that Smith was in any way disciplined or threatened with discipline 
for either making copies of union literature on company machines or for distributing union flyers 
to employees in the cafeteria or anywhere else  At most, she was told that she shouldn’t use 
company machines to make union flyers and that Young would prefer that if she distributed 
union flyers that she do so by hand instead of leaving them on cafeteria tables.  In my opinion, 
this entire transaction is trivial and essentially non-coercive. I would therefore recommend that 
this allegation of the Complaint be dismissed. 

d. Alleged delay in implementing wage 
increases, bonuses, promotions etc.

On August 1, 2012, Diane Ware, the Director of Human Resources, sent out an e-mail to 
the Company’s managers and supervisors. This stated: 

All increases, promotions, transfers and even spot bonuses are on “hold” as they 
could be perceived as if we are trying to “buy” the employees’ “NO” vote. We 
need to “maintain the status quo.” It is unfortunate that we have to do this, but I 
think it is warranted.  If one of your employees is waiting for an increase – please 
use the following phrase; “During this period, we have to keep the status quo on 
all issues related to wages, transfers and promotions.” PLEASE NOTE:  We 
cannot say things like, “it’s because of the union” or “your promotion will be 
processed once we vote the union down.” These phrases although very likely 
true, will be viewed as a promise and we need to make sure that doesn’t happen.  
Hopefully, with the phrase, “during this period,” employees will realize that it may 
be linked to unions, but we cannot draw that conclusion for them.

This e-mail was not directly transmitted to unit employees.  Nevertheless, the message 
got out and before long, many employees became aware of this policy.  Moreover, there were a 
number of employees directly affected by the freeze who did not receive bonuses or pay 
increases that they otherwise would have received but for the freeze.  

Ware admitted that from August 1 to the date of the election, September 7, 2012, there 
were a number of instances where employees who had been approved for spot bonuses before 
August 1, 2012, had the payment of the bonuses delayed until after the election.8 Additionally, 
the evidence shows that there were employees who were recommended for and or approved for 
spot bonuses after August 1, but where payment was delayed until after the election.  The  
Company concedes that the payments of these bonuses were in fact delayed during the period 
leading up to the election, but asserts that they ultimately were paid after the election. 9

                                                
8 Since 2007, the Company has had a policy of providing spot bonuses in modest amounts for doing  

extra work, for spotting errors or for other specific activities worthy of reward. Although the program has 
been in existence for quite a while, the granting of specific spot bonuses is ad hoc and event driven.  
These bonuses range from $50 to $150 and hourly paid employees can receive multiple spot bonuses but 
no more than $1,000 per year.

9 In her Brief, the General Counsel suggests that at least one employee, Borkee Phethsarath, was 
nominated for two spot bonuses in August, may not have received payment after the election. 
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In addition to spot bonuses the Company also has a program whereby employees who 
have been transferred or promoted to new job can get a wage increase, or if the difference 
between the job wage scales are significant, a series of scheduled increases over a defined 
period of time. 

For example, Efrain Marrero, was transferred to a new job in April 2011 and was 
recommended for a $.25 wage increase in May 2012.  Although this wage increase was 
submitted to the Regional Human Resource Vice President in July 2012, Marrero did not 
receive it.  On August 2, 2012, Marrero asked his supervisor Ganci why he hadn’t received the 
increase and Ganci read from and e-mail on his computer and stated that no raises or 
promotions were going to be handed out until further notice.  A few days later Marrero resigned 
and he never got his $.25 increase. 

A somewhat different example involves an employee named Marcellus Barnett.  He, and 
a number of other employees, were all promoted in April 2011.  As arranged, these employees 
were to receive quarterly wage increases over a period of 18 months to 2 years. In August 
2012, Barnett heard Ware tell some employees that all raises were on hold until after the 
election.  He asked Ware if his increase was being affected by this union thing and she 
responded that the raises were on hold until the outcome of the election. Barnett said that he 
didn’t think that this was fair because his wage increase had been scheduled before the Union 
came on the scene.  

Notwithstanding this conversation, Barnett’s next scheduled wage increase was not 
affected by the freeze because it was scheduled for October.  There were, however, a number 
of other employees in Barnett’s same circumstance who did have scheduled wage increases 
delayed until after the election. 10

The evidence shows that the Respondent did not tell employees that the freeze was 
going to be temporary and that withheld bonuses and wage increases would only be deferred
until after the election regardless of the outcome.

In my opinion, the Respondent violated Section 8(a)(1) and (3) of the Act by withholding 
bonuses and scheduled wage increases during the period of time between the filing of the 
petition and the holding of the election.  I also conclude that by telling employees that bonuses, 
wage increases, promotions and transfers were being put on hold until after the election, the 
Respondent violated Section 8(a)(1) of the Act. 

It is unlawful for an employer to either grant or withhold employee benefits if the decision 
to do so is motivated by union activity. Even in the absence of direct evidence of illegal 
motivation an employer, during the period between the filing of an election petition and the 
holding of an election, may be precluded from changing the status quo ante with respect to 
wages, benefits and other terms and conditions of employment.  This means that a company 
can neither grant new benefits to its employees nor withhold benefits that its employees would 
otherwise have received.  In NLRB v. Aluminum Casting & Engraving Co., 230  F.3d 286, (7th

Cir. 2000), the Court affirmed the Board’s finding that an employer violated the act by failing to 
give annual across-the-board increases during an  organizational campaign.   

                                                
10 The General Counsel points out that wage increases scheduled for Alejandra Garcia, Sio Doe, 

Lorraine Dolowski and Yaritz Jimenez-Perez were delayed until after the election. She also notes that 
these people were paid retroactively. 
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In Noah’s Bay Area Bagels, LLC, 331 NLRB 188, 189 (2000), a Board majority held that 
an employer violated Section 8(a)(1) & (3) by withholding health benefits only at a store involved 
in an election during the critical period preceding an election.  Citing Llampi, LLC, 322 NLRB 
502 (1996) and quoting from United Airlines, Services Corp., 290 NLRB 954 (1988), the Board 
stated: 

It is well established that the mere grant of benefits during the critical period is 
not, per se, grounds for setting aside an election. Rather, the critical inquiry is 
whether the benefits were granted for the purpose of influencing the employees’ 
vote in the election and were of a type reasonably calculated to have that effect.  
As a general rule, an employer’s legal duty in deciding whether to grant benefits 
while a representation proceeding is pending is to decide that question precisely 
as it would if the union were not on the scene.  In determining whether a grant of 
benefits is objectionable, the Board has drawn the inference that benefits that are 
granted during the critical period are coercive, but it has allowed the employer to 
rebut the inference by coming forward with an explanation, other than a pending 
election for the timing of the grant or announcement of such benefits.   

The Respondent argues that it was on the horns of a dilemma and that it did not want to 
either give the impression that it was bribing employees to vote against unionization or that it 
was punishing them for being in favor of unionization.  The answer to this “paradox” is explained 
in Noah’s Bay Area Bagels, where the Board stated that although an employer is not allowed to 
inform employees that it is withholding benefits because of a pending election, “it may, in order 
to avoid creating the appearance of interfering with the election, tell employees that 
implementation of expected benefits will be deferred until after the election – regardless of the 
outcome.”  The Board concluded that:

[T]he respondent unlawfully withheld restoration of the Prudential plan at the 
Telegraph store while at the same time lawfully restoring it at all  of its other 
stores, without providing the Telegraph store employees with assurances that the 
withholding of the Prudential plan at that store was only temporary and that it 
would be restored retroactively to them following the election, regardless of its 
outcome. 

We also do not agree with our colleague that if the Respondent had restored the 
Prudential plan to the Telegraph store at the same time it was restoring it to all of 
other locations it would have run afoul of precedent holding that it is unlawful for 
an employer to grant benefits while an election is pending unless the employer 
can establish that the benefit had been planned prior to the union’s arrival on the 
scene, or that the grant of the benefit was part of an established past practice. 

IV. The Objections to the Election

The Union filed eight objections to the election but withdrew Objections 1, 2 and 4.  
Some of the remaining objections overlapped with the unfair labor practice allegations and 
some did not. 

In order to balance the interests of insuring that employees have a fair chance to 
express their choice with the requirement that elections have at least a reasonable degree of 
finality, the Board has set forth a set of standards by which to judge whether conduct, (by either 
party), will be sufficient to set aside an election.  In Taylor Wharton Harsco Corp., 336 NLRB 
157, 158 (2001), the Board stated:
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[T]he proper test for evaluating conduct of a party is an objective one- whether it 
has “tendency to interfere with the employees’ freedom of choice.” Cambridge 
Tool Mfg., 316 NLRB 716 (1995).  In determining whether a party’s misconduct 
has the tendency to interfere with employees’ freedom of choice, the Board 
considers: (1) the number of incidents; (2) the severity of the incidents and 
whether they were likely to cause fear among the employees in the bargaining 
unit; (3) the number of employees in the bargaining unit subjected to the 
misconduct; (4) the proximity of the misconduct to the election; (5) the degree to 
which the misconduct persists in the minds of the bargaining unit employees; (6) 
the extent of dissemination of the misconduct by the opposing party to cancel out 
the effects of the original misconduct; (8) the closeness of the final vote; and (9) 
the degree to which the misconduct can be attributed to the party.  See, e.g. Avis 
Rent-a-Car, 280 NLRB 580, 581 (1986). 

In the present case, the evidence shows that the Employer put a freeze on pending 
wage increases and bonuses during the period from the filing of the petition, (July 30, 2012),  to 
the date of the election.  The evidence also establishes that after August 1, 2012, various unit 
employees were told by supervisors and managers that bonuses and wage increases were put 
on hold during the pendency of the election.  These employees, in turn told other employees 
about their conversations so it would fair to conclude that by the time of the election, many if not 
most of the employees in the voting unit were aware of this policy. 

I have concluded above that the Employer violated Section 8(a)(1) and (3) by 
implementing this policy of withholding existing benefits during the pendency of the election and 
by notifying employees of this policy. Given the degree of dissemination of this policy within the 
voting group and the closeness of the election outcome, it is my opinion that this conduct should 
reasonably be construed as adversely affecting the outcome of the election.  

I shall therefore sustain the Union’s Objection Number 5 and conclude that this conduct 
is sufficient to set aside the election. 11

                                                
11 I would dismiss the other Objections.  Although I have concluded that the Employer violated 

Section 8(a)(1) of the Act by telling employees that they should not talk about the union on company time 
or in working areas, all of those incidents except two involving a single employee, occurred before the 
Petition was filed and therefore were outside the critical period. Ideal Electric Mfg. Co., 134 NLRB 1275 
(1961). The Union also alleged that a non-supervisory employee entered the polling area and placed a 
stack of anti-union t-shirts on a table.  In my opinion, this third party conduct does not constitute 
objectionable conduct.  The Union alleged that when Donald Deputy, an active union supporter was on 
his way back from lunch, he was told that a HR person had called and wanted to know why he, (Deputy), 
had been in the parking lot.  To me, this does not rise to a level that could be construed as being 
surveillance or giving the impression of surveillance.  Finally, the Union produced evidence that Laura 
McCarthy, a non-supervisory employee who was not in the voting unit, on two short occasions, stood in 
the doorway of the voting room while wearing an anti-union button and a red Vote NO t-shirt.  Even 
assuming that this version is correct, I do not conclude that this constituted improper electioneering under 
Milchem Inc., 170 NLRB 362 (1968).  I note that in Queen Kapiolani Hotel, 316 NLRB 655, 668 (1995) 
and U-Haul of Nevada, Inc, 341 NRB 195 (2004), the Board even held that the wearing of a union t-shirt 
by an observer during the election is not objectionable as improper electioneering. 
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Conclusions of Law

1. The Respondent violated Section 8(a)(1) of the Act when, in the absence of a 
preexisting valid no solicitation rule, its supervisors told employees that they could not talk about 
the Union in work areas or during work time. 

2. The Respondent violated Section 8(a)(1) and (3) of the Act by implementing a policy 
of freezing bonuses, wage increases and/or other benefits during the period of time the filing of 
the representation petition and the election.

3. The Respondent violated Section 8(a)(1) and (3) by notifying employees of the 
aforesaid freeze policy. 

4. Scott Hillman is an eligible voter and the challenge to his ballot should be overruled. 

5. John DiTore and Ben Sahijwana are professional employees who are ineligible to vote 
and therefore the challenges to their ballots should be sustained. 

6. Objection Number 5 is sustained and would be the basis for setting aside the election. 

7. Except to the extent found herein, the Respondent has not violated the Act in any 
other manner. 

8. The unfair labor practices affect commerce within the meaning of the Act. 

Remedy

Having found that the Respondent has engaged in certain unfair labor practices, I find 
that it must be ordered to cease and desist and to take certain affirmative action designed to 
effectuate the policies of the Act.

The evidence in this case shows that during the period from August 1, 2012 to 
September 7, 2012, the Respondent unlawfully delayed the payments of certain bonuses and 
wage increases that were scheduled or approved during that period.  The evidence also shows 
that except for perhaps a few people, such as Efrain Marrero, all those employees who should 
have received these benefits did so retroactively in October 2012.  As to Marrero, he is entitled 
to his wage increase from the date that he was scheduled to receive it to the date of his 
resignation. To the extent that there may have been an individual or individuals who did not 
received either a scheduled increase or an approved bonus, whose name was not mentioned or 
known at the time of the hearing, the General Counsel can determine that in Compliance. 

The General Counsel contends that the affected employees should receive interest on 
the amount of money for which there was a delay.  Technically, she is right.  But in this case, 
the amount of interest on the small bonuses or wage increases for the short time that they were 
delayed would be vanishingly small, especially given the interest rate that is currently in place.  
Frankly, I don’t think that the Regional Compliance department should be put to the task of 
figuring out how many cents each employee would receive in interest. But if the General 
Counsel wants to undertake that task, that is her prerogative.  I therefore shall agree with the 
General Counsel that interest should be charged for the minimum loss of money suffered by 
these employees.  Interest on any monies owed should be paid at the rate prescribed in New 
Horizons for the Retarded, 283 NLRB 1187 (1987), compounded daily as prescribed in 
Kentucky River Medical Center, 356 NLRB No. 8 (2010), enf. denied on other grounds sub.
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nom., Jackson Hospital Corp. v. NLRB, 647 F. 3d 1137 (D.C. Cir. 2011).

The General Counsel also contends that with respect to spot bonuses, I should compel 
the Respondent to grant spot bonuses to employees who might have been approved for them 
during the period from August 1, to September 2012.  I do not agree.  Spot bonuses are 
relatively small ad hoc rewards for employees who earn them by their work, initiative, etc.  
Although the record shows that the Company froze the approval of spot bonuses during the 
election period, it is my opinion that it would be speculative for me to determine who, if anyone, 
might have had a spot bonus recommended and approved during the period of time in question.  
Moreover, since this policy ceased after little more than a month, the degree of prejudice to any 
given employee would not only be speculative but be slight. 

On these findings of fact and conclusions of law and on the entire record, I issue the 
following conclusions and recommended 12

ORDER

The Respondent, Oberthur Technologies of America Corporation, its officers, agents and 
assigns, shall

1.   Cease and desist from

(a) Telling employees, in the absence of a valid no-solicitation rule, not talk to each other 
about the Union or their union activities in work areas or during working time.  

(b) Delaying the payment of scheduled wage increases and approved bonuses during 
the pendency of an NLRB conducted election. 

(c) In any like or related manner interfering with, restraining or coercing employees in the 
rights guaranteed to them by Section 7 of the Act.  

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days from the date of this Order and to the extent not already paid 
retroactively, pay any employee whose approved bonus or scheduled wage increase was 
delayed because of the Respondent’s policy to freeze such benefits during the pendency of the 
election. 

(b) Preserve and, within 14 days of a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated by the 
Board or its agents, all payroll records, social security payment records, timecards, personnel 
records and reports, and all other records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of money due under the terms of this Order.  

(c) Within 14 days after service by the Region, post at its Exton, Pennsylvania facility, 
copies of the attached notice marked “Appendix” 13 Copies of the notice, on forms provided by 

                                                
12 If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be 
adopted by the Board and all objections to them shall be deemed waived for all purposes.
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the Regional Director for Region 4, after being signed by the Respondent’s authorized 
representative, shall be posted by the Respondent and maintained for 60 consecutive days in 
conspicuous places including all places where notices to employees are customarily posted.  In 
addition to physical posting of paper notices, notices shall be distributed electronically, such as 
by email, posting on an intranet or an internet site, and/or other electronic means, if the 
Respondent customarily communicates with its employees by such means.  Reasonable steps 
shall be taken by the Respondent to ensure that the notices are not a altered, defaced, or 
covered by any other material. In the event that, during the pendency of these proceedings, the 
Respondent has gone out of business or closed the facility involved in these proceedings, the 
Respondent shall duplicate and mail, at its own expense, a copy of the notice to all current 
employees and former employees employed by the Respondent at any time since June 26, 
2009. 

(d) Within 21 days after service by the Region, file with the Regional Director a sworn 
certification of a responsible official on a form provided by the Region attesting to the steps that 
the Respondent has taken to comply.

It is FURTHER ORDERED that the challenge to the ballot of Scott Hillman be overruled 
but that the challenges to the ballots of John DiTore and Ben Sahijwana be sustained. 

It is FURTHER ORDERED that Case No. 04-RC-086261 be severed from Case Nos. 
04-CA-086324 and 04-CA-087233 and that it be remanded to the Regional Director for Region 
4 to take action consistent with this Decision.  

Dated, Washington, D.C.  February 20, 2013

                                                       _____________________
                                                       Raymond P. Green
                                                       Administrative Law Judge

_________________________
13 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice

reading “Posted by Order of the National labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 
Board.”
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated the National Labor Relations Act and has 
ordered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.
To organize
To form, join, or assist any union
To bargain collectively through representatives of their own choice
To act together for other mutual aid or protection
To choose not to engage in any of these protected concerted activities.

WE WILL NOT tell employees, in the absence of a valid no-solicitation rule that they cannot talk to each other 
about the Union or union affairs in the facility or during work time. 

WE WILL NOT delay payment of approved bonuses or scheduled wage increases during the pendency of an 
NLRB conducted election, because employees join or support Graphic Communications Conference, 
International Brotherhood of Teamsters, Local 14-M. 

WE WILL NOT in any like or related manner interfere with, restrain or coerce employees in the rights 
guaranteed to them by Section 7 of the Act.

WE WILL make whole employees who had their bonus or wage increase payments delayed because of a 
freeze imposed by us during the pendency of the Election. 

Oberthur Technologies of America Corporation

(Employer)

Dated By

         (Representative)                            (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under the 
Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s Regional 
Office set forth below. You may also obtain information from the Board’s website: www.nlrb.gov.

615 Chestnut Street, One Independence Mall, 7th Floor

Philadelphia, Pennsylvania  19106-4404

Hours: 8:30 a.m. to 5 p.m. 

215-597-7601.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S

               COMPLIANCE OFFICER, 215-597-7643.

http://www.nlrb.gov
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